__ CHAPTER ONE —
Case Analysis and Storytelling

1. THE IDEA OF A PERSUASIVE STORY

A. Trials as Stories ‘

The function of a trial is to resolve factual disputes. Trials are
only held when the parties are in disagreement concerning historical
facts. These disagreements commonly involve the existence or occur-
rence of events o actions, but they may also turn upon questions of
~—ayence, interpretation, characterization, or intent. Thus, trials
_ .y be held to answer questions such as these: What happened?
What happened first? Why did it happen? Who made it happen? Did
it happen on purpose? Was it justified or £air? All of these questions
are resolved by accumulating information about past events; if there
is no dispute about past events the case should be resolved on sum-

mary judgment.

Trials, then, are held in order to allow the parties to persuade the
judge or jury by recounting their versions of the historical facts. An-
other name for this process is storytelling. Each party to a trial has
the opportunity to tell a story, albeit through the fairly stilted devices
of jury address, direct and cross examination, and introduction of evi-
dence. The framework for the stories—or their grammar—is set by
the rules of procedure and evidence. The conclusion of the sto-
ries—the end to which they are directed—is controlled by the ele-
ments of the applicable substantive law. The content of the
stories—their plot and mise-en-scene—is governed, of course, by the
truth, or at least by so much of the truth as is available to the advo-
u‘tte. Thereafter, the party who succeeds in telling the most persua-
sive story should win.

But‘what is persuasive storytelling in the context of a trial? A
persuasive story can establish an affirmative case if it has all, or

~ost, fJf' these characteristics: (1) it is told about people who have rea-
ns for the way they act: (2) it accounts for or explains all of the
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known or undeniable facts; (3) it is told by credible witnesses; (4) it ig
supported by details; (5) it accords with common sense and containg
no implausible elements: and (6) it is organized in 1 way that makeg
each succeeding fact increasingly more likely. On the other hand, de-
fense lawyers must often te|] “counter-stories” that negate the above
aspects of the other side’s case.

In addition to Persuasiveness, a story presented at trial must
consist of admissible evidence. and it must contain all of the elements
of'a legally cognizable clajm or defense,

An advocate’s task when preparing for trial is to conceive of and
structure a true story—com prising only admissible evidence and con-
taining all of the elements of a claim or defense—that is most likely to
be believed or adopted by the trier of fact, This is a creative process,
since seldom will the facts be undisputed or capable of but g single in-
terpretation. To carry through this process the lawyer must “Imag-
Ine” a series of alternative scenarios, assessing each for its clarity,
simplicity, and believability, as well as for its legal consequences.

B. Planning a Sample Story

Assume, for example, that you represent a plaintiff who was in-
jured in an automobile accident. You know from your law schoo] torts
class that in order to recover damages you will have to te]] a story
proving, at a minimum, that the defendant was negligent. You also
know from your evidence class that the story will have to be built on
admissible evidence, and you know from your ethics class that the
story cannot be based on false or perjured testirnony.2 Your client
knows only that when traffic slowed down to allow a fire truck to pass,
she was hit from behind by the driver of the other automobile,

How can these basic facts be assembled into a persuasive trial
story? First, we know that the story must be about people who act for
reasons. Your client slowed down for a fire truck, which explains her
actions. But why didn’t the defendant slow down as well? Your story
will be more persuasive if you can establish his reason.

True, a reason is not absolutely essential. Perhaps the defendant
was such a poor driver that he simply drove about banging into other
automobiles. On the other hand, consider what the absence of a rea-
son implies. The plaintiff claims that traffic slowed for a fire truck,
but the defendant—also part of traffic—did not slow down. Could it

2. See Rule 3.3, Mnerican Bar Association Model Rules of Professional Conduct «Model
Rules:; Disciplinary Rules 7-102 and 7-106, American Bar Association Madel (ode of Profes-
siennd Re =ponzibility : Model Cede,
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. Case Analysis and Storytelling

be that there was no fire truck? Perhaps there was a fire truc-k. but it

‘.‘v:as not sounding its siren or alerting traffic to stop. Is it possible that

the ])l:liutiﬁ'didn't slow down, but rather slammed on her brakes? In

other words, the very absence of a reason for the defendant’s actions
may make the plaintiff’s own testimony less believable.

. The skilled advocate will therefore look for a reason or cause for
the defendant’s actions. Was the defendant drunk? In a hurry? Homi-
cidal? Distracted? You can begin to choose from among these poten-
tial reasons by “imagining” each one in the context of your story.
Imagine how the story will be told if you claim that the defendant was
drunk. Could such a story account for all of the known facts? If the po-
lice came to the scene, was the defendant arrested? Did any credible,
disinterested witnesses see the defendant drinking or smell liquor on
his breath? If not, drunkenness does not provide a persuasive reason
for the defendant’s actions. .

Next, imagine telling your story about a homicidal defendant.
Perhaps this wasn’t an accident, but a murder attempt. Envision
your impassioned plea for punitive damages. But wait, this story is
too implausible. How would a murderer know that the plaintiff would

—be driving on that particular road? How would he know that a fire
ruck would be attempting to bypass traffic? How could he predict
that the plaintiff would slow down enough, or that there would be no
other cars in the way? Barring the discovery of additional facts that
support such a theory, this story is unpersuasive.

Finally,imagine the story as told about a defendant who was in a
hurry. This story accounts for the known facts, since it explains why
traffic might slow while the defendant did not. Perhaps the defendant
saw the fire truck but was driving just a little too fast to stop in time:
or he might have been so preoccupied with the importance of getting
somewhere on time that he simply failed to notice the fire truck until
it was too late. Moreover, there is nothing implausible or unbelievable
about this theory. It is in complete harmony with everyone’s everyday
observations. Furthermore, details that support the story should not
be hard to come by. Was the defendant going to work in the morning?
Did he have an important meeting to attend? Was he headed home af-
ter a long day? The trial lawyer can find details in virtually any desti-
nation that will support the theory of the hurried defendant. Note,
however, that while such additional evidence of the defendant’s haste
will be helpful. the story does not rest upon any external witness'’s
credibility. All of the major elements of the story may be inferred from
the defendant’s own actions,

—

(]




Modern Trial Advocacy—Chapter One

How can this last story best be organized? Let us assume that the
occurrence of the collision itselfis not in issue, and recall that it is im-
portant that each fact make every succeeding element increasingly
more likely. Which aspect should come first: the presence of the fire
truck or the fact that the defendant was in a hurry? Since the pres-
ence of the fire truck does not make it more likely that the defendant
was in a hurry, that probably is not the most effective starting point,
On the other hand, the defendant’s haste does make it more likely
that he would fail to notice the fire truck.

A skeletal version of.our story, with some easily obtained details
supplied, might go like this: we know there was a collision, but why
did it happen? The defendant was driving south on Sheridan Road at
8:20 in the morning. It was the end of rush hour, and he had to be at
work downtown. In fact, he had an important meeting that was to be-
gin at 8:30 a.m. sharp. The defendant’s parking lot is two blocks from
his office. As traffic slowed for a passing fire truck, the defendant did

not notice it. Failing to stop in time, the defendant ran into the plain-
tiff’s car.

Other details might also be available to support this story. Per-
haps, immediately following the collision, the defendant pulled out a
cellular phone to call his office. Similarly, there might be “counter-de-
tails” for the plaintiffto rebut. The point, however, is to organize your
story on the principle of successive supporting detail.

II. THE ETHICS OF PERSUASIVE STORYTELLING

In the preceding section we discussed the way in which an advo-
cate imagines a persuasive theory or story. We also noted that law-
yers are bound to the truth—we are not free to pick stories simply on
the basis of their persuasive value. Within this parameter, exactly
how much room is there for creative theory choice?

A. Assuming That You “Know” the Truth

Let us begin with the proposition that in most cases neither the
lawyer nor the client will know with certainty what we might call all
of the “relevant truth.” As in the scenario above. for example, the
plaintiff knows her own actions but has no special knowledge about
the defendant. The lawyer, of course. is not free to persuade or coach
the plaintiffto alter her own story simply to make it more effective.>

Rules 3.1, 3.4 and . 1. Model Rules of Profis<ional Conduct: Disciplinary Rule 7-102tA N 7T),
Madel Code of Profvssional Responsibility.
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Case Analysis and Storytelling

This is not to say, however, that legal ethics permit us to do noth-
ing more than put the plaintiff on the witness stand. The lawyer’s
(h‘m’ of zealous representation requires further inquiry into the exis-
u-n;'v of additional details, not to mention the artful use of sequencing
and emphasis. For instance, let us assume that the plaintiff has in-
formed her lawyer with certainty that the fire truck was flashing its
lights but not sounding its siren or bell. There is no doubt that an at-
torney absolutely may not coach the plaintiff to testify that the siren
and bell were sounding. Such testimony would be false, perjurious,
and unethical.

On the other hand, there is no requirement that the absence of
bell and siren be made the centerpiece of the plaintiff’s direct exami-
nation. Sequencing and emphasis may be used to minimize the ad-
verse impact of this information. Therefore, the direct examination
could be developed as follows: “The fire truck was the largest vehicle
on the road. It was the standard fire-engine red. All of its lights were
flashing brightly—headlights, taillights, and red dome lights. It could
be seen easily from all directions. All of the traffic, save the defen-
dant, slowed down for the fire truck. It was not necessary to hear a si-
ren in order to notice the fire truck.” Thus, the lawyer has held closely
to the truth, while establishing the irrelevance of the damaging
information.

B. Assuming That You Do Not Know the Truth

A different situation arises when the advocate is not able toiden-
tify truth so closely, as in the example above concerning the defen-
dant’s reasons for failing to notice the fire truck in time. Recall that
we considered a variety of possible reasons, including inattention,
drunkenness, and aggression. Some reasons have clear forensic ad-
vantages over others. What are ethical limitations on the attorney’s
ability to choose the best one?

First, it should be clear that we are not bound to accept the defen-
dant’s story in the same way that we must give credence to our own
client. The duty of zealous representation requires that we resolve
doubts in our client’s favor.* Moreover, we speak to our client within a
relationship of confidentiality, which not only protects her communi-
cation, hut also gives her additional credibility. Without her consent,
what our client tells us will go no further, and this knowledge gives

.l, " ¢ Rile 1.2, Model Rules oi Profiossional Condict: Diseiplinary Rule 7-101, Model Code of
Hrofissional Respensihility,




Modern Trial Advocacy—Chapter One

her every reason to make a full disclosure.” When our client gives us
damaging facts (such as the absence of the fire truck’s siren), it is
even more likely to be true, since she obviously has no reason to inject
such information falsely. Conversely, statements that we obtain from
the defendant are not necessarily accompanied by comparable indi-
cia of reliability, and we are entitled to mistrust them.

This is not to say that we must always accept information from
our clients as revealed wisdom. Clients may mislead us as the result
of misperception, forgetfulness, mistake, wishful thinking, reticence,
or ignorance, and, unfortunately, they occasionally lie. Moreover, op-
posing parties in litigation usually tell what they perceive as the
truth. As a tactical matter, trial lawyers must always examine every
statement of every witness for potential error or falsehood. As an eth-
ical matter, however, we should be more ready to assume that our cli-
ent’s words—both helpful and damaging—are likely to be true. It is,
after all, the client’s case.®

Recognizing, then, that we must go beyond the opposite party’s
version of the facts, we next evaluate the entire universe of possible
stories. In our example we determined that the “in a hurry” story
would be the most persuasive. Simultaneously, we must also deter-
mine whether it is an ethical story to tell.

The key to determining the ethical value of any trial theory is
whether it is supported by facts that we know, believe, or have a good
faith basis to believe, are true. In other words, the story has to be
based on facts that are “not false.”’

Returning to our fire truck case, assume that the defendant has
denied that he was in a hurry. He has the right to make this denial,
but as plaintiff’s lawyers we have no duty to accept it. Assume also
that we have not been able to locate a witness who can give direct evi-
dence that the defendant was in a hurry. We do know where and when
the collision occurred, and assume that we have also been able to
learn numerous facts about the defendant’s home, automobile, occu-
pation, and place of employment. The following story emerges, based
strictly on facts that we would have no reason to doubt.

5.7 See Rule 1.6, .\fodol Rules of Professional Conduct: Disciplinary Rule 4-101. Madel Code of
Professional Responsibility,

B.  Note that a lawyer iz generally required to accept the client's gonls und objectives with re-
surd to litication. Rule 1.20a). Model Rules of Professic mal Conduet. a lawyer shall abide by a

client’s decisions concerning the objectives of representation und . . shall consult with the cli-
nt 2 Lo the means by which they are to be pursucd.;

7. See Rules 3.1. 3.4te). and 4.1, Model Rules of Professional Cenduet; Disc iplinary Rules
T-1020A02) and 7-1060C Madel Code of Prafessional Responzibility.
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Case Analysis and Storytelling

The defendant lives sixteen miles from his office. He usually
takes a commuter train to work, but on the day of the acci-
dent he drove. The accident oceurred on a major thorough-
fare approximately eleven miles from the defendant’s office.
The time of the accident was 8:20 a.m., and the defendant
had scheduled an important, and potentially lucrative,
meeting with a new client for 8:30 a.m. that day. The parking
lot nearest to the defendant’s office is over two blocks away.
The first thing that the defendant did following the accident
was telephone his office to say that he would be late.

Our conclusion is that the defendant was in a hurry. Driving on a
familiar stretch of road, he was thinking about his appointment,
maybe even starting to count the money, and he failed to pay suffi-
cient attention to the tratfic. We are entitled to ask the trier of fact to
draw this inference because we reasonably believe its entire basis to
be true. The known facts can also support numerous other stories, or
no story at all, but that is not an ethieal concern. Perhaps the defen-
dant was being particularly careful that morning, knowing how im-
portant it was that he arrive on time for his appointment. Perhaps
the appointment had nothing to do with the accident. Those argu-
ments can be made, and they may turn out to be more persuasive sto-
ries than our own. Our ultimate stories might be ineffective, or even
foolish, but they are ethical so long as they are not built on a false
foundation.

C. The Special Case of the Criminal Law

The analysis above, regarding both persuasion and ethics, ap-
plies to civil and criminal cases alike. In the criminal law, however,
the prosecutor has additional ethical obligations and the defense law-
ver has somewhat greater latitude.

A criminal prosecutor is not only an advocate, but also a public of-
ficial. Itis the prosecutor’s duty to punish the guilty, not merely to win
on behalf of a client. Therefore, a public prosecutor may not rely upon
the “not false” standard for determining the ethical value of a particu-
lar theory, Rather, the prosecutor must personally believe in the legal
validity of each case and must refrain from bringing any prosecution
that is not supported by probable cause.®

Conversely. a eriminal defendant is always entitled to plead not

guilty, thereby putting the government to its burden of establishing

Yo N Releit & AL ) Rules of Professiond] Conduet: Dizeiplinary Rule 7-1030 A, Model Code
5 A Filiey
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Modern Trial Advocacy—Chapter One

guilt beyond a reasonable doubt.” A plea of not guilty need not in any
sense be “true,” since its function is only to insist upon the constitu-
tional right to trial. Of course, a criminal defendant has no right to in-
troduce perjury or false evidence. However, a criminal defendant
need not present any factual defense, and in most jurisdictions a con-
viction requires that the prosecution “exclude every reasonable hy-
pothesis that is inconsistent with guilt.” Thus, so long as she does not
rely upon falsity or perjury, a criminal defense lawyer may argue for
acquittal—that is, tell a story—based only upon “a reasonable hy-
pothesis” of innocence,

HI.PREPARING A PERSUASIVE TRIAL STORY

Assume that you have decided upon the story that you want to
tell. It is persuasive. It is about people who have reasons for the way
they act. It accounts for all of the known facts. It is told by credible
witnesses. [t is supported by details. It accords with common sense. It
can be organized in a way that makes each succeeding fact more
likely.

How do you put your story in the form of a trial?

A. Developing Your Theory and Your Theme
Your case must have both a theory and a theme.

1. Theory

Your theory is the adaptation of your story to the legal issues in
the case. A theory of the case should be expressed in a single para-
graph that combines an account of the facts and the law in such a way
as to lead to the conclusion that your client must win. A successful
theory contains these elements:

It is logical. A winning theory has internal logical force. It is
based upon a foundation of undisputed or otherwise provable facts,
all of which lead in a single direction. The facts upon which your the-
ory is based should reinforce (and never contradict) each other. In-
deed, they should lead to each other, each fact or premise implying the
next, in an orderly and inevitable fashion.

It speaks to the legal elements of your case. All of your trial per-

suasion must be in aid of a “legal” conclusion. Your theory must not
only establish that your client is good or worthy (or that the other side

9. Rale 3.1 Madel Rules of Professional Conduct. A Lowyer far the defendant in a eriminal
proceeding Lo may| defend the proceeding as to r quire that cvery clement of the case be
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Case Analysis and Storytelling

is bad and unworthy), but also that the law entitles you to relief. Your
[]-IL'UI'\‘ therefore must be directed to prove every legal element that is
,u;cps;a;u'_\-— both to justify a verdict on your behalfand to preserve it on
appeal.

It is simple. A good theory makes maximum use of undisputed
facts. It relies as little as possible on evidence that may be hotly con-
troverted, implausible, inadmissible, or otherwise difficult to prove.

It is easy to believe. Even “true” theories may be difficult to be-
lieve because they contradict everyday experience, or because they
require harsh judgments. You must strive to eliminate all implausi-
ble elements from your theory. Similarly, you should attempt to avoid
arguments that depend upon proof of deception, falsification, ill mo-
tive, or personal attack. An airtight theory is able to encompass the
entirety of the other side's case and still result in your victory by
sheer logical force.

To develop and express your theory, ask these three questions:
What happened? Why did it happen? Why does that mean that my cli-
ent should win? If your answer is longer than one paragraph, your
theory may be logical and true, but it is probably too complicated.

2. Theme

Just as your theory must appeal to logic, your theme must appeal
to moral force. A logical theory tells the trier of fact the reason that
your verdict must be entered. A moral theme shows why it should be
entered. In other words. vour theme—best presented in a single sen-
tence—justifies the morality of your theory and appeals to the Jjustice
of the case.

A theme is a rhetorical or forensic device. It has no independent
legal weight, but rather it gives persuasive force to your legal argu-
ments. The most compelling themes appeal to shared values, civic
virtues, or common motivations. They can be succinctly expressed
and repeated at virtually every phase of the trial.

[nacontracts case, for example, your theory will account for all of
the facts swrounding the formation and hreach of the contract, as
well as the relevant law, say. of specific performance. Your theory will
explain why a particular verdict is compelled by the law. Your theme
\\:ill strengthen vour theory by underscoring why entering that ver-
dict is the right thing to do, Perhaps your theme will be. “The defen-
dant woylq rather try 1o make money than live up to a promise.” Or
You might trv, “This defendant tried to sell some property. and keep it
too.” Whatever the theme. vou will want to introduce it during vour
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opening statement. reinforce it during divect and cross examinations,
and drive it home during vour final argument.

B. Planning Your Final Argument

Good trial preparation hegins at the end. It makes great sense to
plan your final avgument first, because that aspect of the trial is the
most similar to storvtelline: it is the single element of the trial where
1t is permissihle for vou to suggest conclusions. articulate inferences,
and otherwise present your theory to the trier of fact as an uninter-
rupted whole.

[n other words. duving fioal aroument vou are most allowed to
say exactly what vou want to v, limited only by the requirement
that all arguments be supported hy evidence contained in the trial re-
cord. Thus. by planning your final argument at the beginning of your
preparation. you will then be able to plan the balance of your case so
as to ensure that the record contains every fact that you will need for
summation.

Ask yourself these two questions: What do [ want to say at the
end of the case? What evidence must [ introduce or elicit in order to be
able to say it? The answers will vive vou the broad outline of your en-
tire case.

C. Planning Your Case in Chief

Your goal during vour case in chiefis to persuade the trier of fact
as to the correctness of vour theory, constantly invoking the moral le-
verage of your theme. To accomplish this, you have four basic tools: ( 1)
Jjury address, which consists of opening statement and final argu-
ment; (2) testimony on direct examination. and to a lesser extent on
cross examination; (3) introduction of exhibits, including real and
documentary evidence; and (4) absolutely everything else that you do
in the courtroom, including the way vou look. act, react, speak, move,
stand, and sit. The skills involved in each of these aspects of a trial
will be discussed at length in later chapters. What follows here is an
outline of the general steps to t1ke in planning for trial.

1. Consider Your Potential Witnesses and Exhibits

Your first step is to list the legal clements of every claim or de-
fense that you hope to eaiablish, [fyou represent the plaintiffin a per-
sonal injury case, then vou must offer evidence on all of the elements
of negligence: duty. foresceabilitv. e
damages. Next. list the evid

use-in-fact. proximate cuuse, and

s that vou have available to support
each such elemeunt. Maor Llolv the ulk of voirr evidence will be in the
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form of witness testimony, but some of it will consist of do‘cu.ments,
tangible objects, und other real ev.idence. 'For'each such exhibit, note
the witness through whom you will seek its introduction.

You are now ready to make decisions concerning yvour potential

witnusses by inverting the informational list that you just created.

2. Evaluate Each Witness Individually

[magine what vou would like to say in final argument about each
witness vou might call to the stand: What does this witness contrib-
ute to my theory? What positive facts may [ introduce through this
witness? Are other witnesses available for the same facts? Is this wit-
ness an effective vehicle for my theme? What can I say about this wit-
ness that will be logically and morally persuasive?

Once you have assembled all of the “positive” information about
each witness, you must go on to consider all possible problems and
weaknesses.

a. Factual weaknesses

Are there likely to be inconsistencies or gaps in the witness’s tes-
timony? Does the witness have damaging information that is likely to
be elicited on cross examination? [f the answer to either question is
affirmative, how can you minimize these problems? Can you resolve
the inconsistencies by reevaluating your theory? Can another wit-
ness fill the gaps? Can you defuse the potentially damaging facts by
bringing them out on direct examination?

b. Evidentiary problems

Each witness’s testimony must be evaluated for possible eviden-
tiary problems. Do not assume that any item of evidence or testimony
is automatically admissible. Instead, you must be able to state a posi-
tive theory of admissibility for everything that you intend to offer
during your case in chief. To prepare for objections ask yourself, “How
would I try to keep this information out of evidence?” Then plan your
response. If you are not absolutely confident in your ability to counter
any objections, you have to go back to the law library.

c. Credibility Problems
How is the witness likely to be attacked? Is the witness subject to
challenge for bias or interest? Will perception be in issue? Is there po-
tential for impeachment by prior inconsistent statements? Can you
structure your direct examination so as to avoid or minimize these
problems?




Modern Trial Advocacy—Chapter One

3. Decide Which Witness to Call

Having evaluated the contributions, strengths, and weaknesses
of all of your potential witnesses, you are now in a position to decide
which ones you will call to the stand. Your central concern will be tg
make sure that all of your necessary evidence is admitted. You must
call any witness who is the sole source of a crucial piece of informa-
tion. Except in rare or compelling circumstances, you will also want to
call any witness whose credibility or appearance is central to the in-
ternal logic or moral weight of your case.

All nonessential witnesses must be evaluated according to their
strengths and weaknesses. You will want to consider eliminating wit-
nesses whose testimony will be cumulative or repetitive of each other,
since this will increase the likelihood of eliciting a damaging contra-
diction. You must also be willing to dispense with calling witnesses
whose credibility is seriously suspect, or whose testimony has the po-
tential to do you more harm than good.

Once you have arrived at your final list of witnesses, arrange
them in the order that will be most helpful to your case. While there
are no hard and fast rules for determining witness order, the follow-
ing three principles should help you decide:

Retention. You want your evidence not only to be heard, but also
to be retained. Studies have consistently suggested that judges and
juries tend to best remember the evidence that they hear at the be-
ginning and the end of the trial. Following this principle, you will
want to call your most important witness first and your next mostim-
portant witness last. Start fast and end strong.

Progression. The “first and last” principle must occasionally give
way to the need for logical progression. Some witnesses provide the
foundation for the testimony of others. Thus, it may be necessary to
call “predicate” witnesses early in the trial as a matter of both logical
development and legal admissibility. To the extent possible, you may
alsowish to arrange your witnesses so that accounts ofkey events are
given in chronological order.

Impact. You may also order your witnesses to maximize their
dramatic impact. For example, you might wish to begin a wrongful
death case by calling one of the grieving parents of the deceased child.
Conversely, a necessary witness who is also somewhat unsavory or
impeachable should probably be buried in the middle of your case in
chief. A variant on the impact principle is the near-universal practice
of calling a criminal defendant as the last witness for the defense.
This practice has arisen for two reasons. First, it postpones until the
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Case Analysis and Storytelling

Jast possible moment that time that the lawyer must decide whether
['n 'm I the defendant to the stand for exposure to cross examination.
Second, and far more cynically, calling defendants last allows them to
hear all of the other testimony before testifying. (While all occurrence
witnesses are routinely excluded from the courtroom, the defendant
has a constitutional right to be present throughout the trial.)

D. Planning Your Cross Examinations

[t is inherently more difficult to plan a cross examination than it
is to prepare for direct. It is impossible to safeguard yourself against
all surprises, but the following four steps will help keep them to a

minimum,

First, compile a list of every potential adverse witness. Imagine
why the witness is likely to be called. Ask yourself, “How can this wit-
nesﬁs most hurt my case?” Always prepare for the worst possible

alternative.

Second, consider whether there is a basis for keeping the witness
off the stand. Is the witness competent to testify? Is it possible to in-
voke a privilege? Then consider whether any part of the expected tes-
timony might be excludable. For every statement that the witness
might make, imagine all reasonable evidentiary objections. Do the
same thing concerning all exhibits that might be offered through the
witness. For each objection plan your argument and prepare for the
likely counter-argument. You won’t want to make every possible ob-
Jection, but you will want to be prepared.

Third, consider the factual weaknesses of each opposing witness.
Are there inconsistencies that can be exploited or enhanced? Is the
witness’s character subject to attack? Can the witness be impeached
from prior statements? How can the witness be used to amplify your
own theme?

Finally, catalog all of the favorable information that you will be
able to obtain from each opposing witness.

E. Reevaluating Everything That You Have Done

Now that you have planned your case in chief and cross examina-
tions, it is imperative that you go back and reevaluate every aspect of
Your case. Do your direct examinations fully support and establish
your theory? Do they leave any logical gaps? Are you satisfied that all
of vour necessary evidence will be admissible? Will it be credible? Do
the potential cross examinations raise issues with which you cannot
cope? Will you be able to articulate your moral theme during most or

13
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all of the direct and cross examinations? [f you are unable to answer

these questions satisfactorily, you may need to readjust your theory
or theme.

Assuming that vou are satisfied with your theory, you should now
have an excellent idea of what the evidence at trial will be. With this
in mind, go back again and rework vour final argument. Make sure
that it is completely consistent with the expected evidence and that it
makes maximum use of the uncontroverted facts. Consider eliminat-
ing any parts of the argument that rest too heavily on evidence that
vou anticipate will be severely contested. Be sure that you structure
your argument so that you can begin and end with vour theme,
invoke it throughout. Finally, outline your opening
beginning and ending with your theme, and raising
to which you will return on final argument.

and
statement, again
each of the points

IV. CONCLUSION

The following chapters discuss all aspects of persuasion at trial,
from the opening statement to the final argument. Trial lawyers
must master numerous forensic skills,

. procedural rules, and exami-
nation techniques, but your starting point must always he your the-

ory of the case—the story that you want to tell.
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