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Refusing to answer a police officer's questions is not a crime. Of

e Internet Law course, people often voluntarily assist the police by supplying
information that might help the police make an arrest. But the Fifth
Amendment to the U.S. Constitution guarantees the "right of

more info....

The criminal justice system,
translated into plain English.

e Trademarks & Copyrights

e Patent & Trade Secrets

silence." A police officer generally cannot arrest a person simply for Figure out arrests, booking,
failure to respond to questions. This means that unless a police charges, arraignment, search
e Landlords & Tenants ; i " 4 and seizure, evidence, plea
o Merk e OffIC_CI: has "probable cause” to makfe an arrest or a "reasonable bargains, sentencing and much
e suspicion” to conduct a "stop and frisk," a person approached by the more.
© Neiohbors & Pets police officer has the legal right to walk away. But the fact that there
¢ Consumer & Travel may be a legal right to walk away doesn't mean this is a wise move.
7 This is because there is no real way to tell what information the
iriage & Living officer is using as a basis for his or her actions. In fact, the officer
Together may have information that gives him or her a valid legal basis to
e Caring for Children make an arrest or to conduct a "stop and frisk," even if the individual
e Divorce & Child Custody is, in truth, innocent of any wrongdoing. If that is the case, an officer
may forcibly detain an innocent individual who starts to leave the
e Debt & Bankruptcy scene of an interview.
e Taxes & Audits
e Immigration & Green Common sense and self-protection suggest that people who intend to
Cards walk away from a police officer make sure that the officer does not
intend to arrest or detain them. A good question might be, "Officer,
e Lawsuits & Mediation I'm in a hurry, and I'd prefer not to talk to you right now. You won't

try to stop me from leaving, right?" If the officer replies that the
person is not free to leave, the person should remain at the scene and
leave the question of whether the detention is correct to the courts at
a later time.

e Personal Injury
e Criminal Law

Even though, as a general rule, a person doesn't have to respond to a
police officer's questions, this may not hold true if the officer
suspects the person of loitering. Laws in effect in many states
generally define loitering as "wandering about from place to place
without apparent business, such that the person poses a threat to
public safety." Under these laws, if a police officer sees a person

g loitering, the officer can demand identification and an explanation of
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the person's activities. If the person fails to comply, the officer can
arrest the person for loitering. Therefore, the refusal to answer
questions is a problem only if the officer has also observed the person
loitering.

Another situation where answers to police questions are usually
required is when drivers are stopped for suspected traffic violations.
Traffic offenses such as speeding and unsafe lane changes are
generally classified as "infractions," for which drivers are given
citations in lieu of arrest. However, an officer has the right to demand
personal identification -- usually a driver's license and the vehicle
registration. A driver's refusal to supply the information elevates the
situation to a more serious offense, for which the driver usually can
be arrested. The simple refusal to answer questions is not a crime, but
the refusal to supply identification, combined with the suspected
commission of a traffic offense, is.

Miranda Warnings and Pre-Arrest
Questioning

People are often surprised to learn that if a person hasn't yet been
arrested, the police may question the person and use the answers in
court without first providing the familiar "Miranda warning" that
advises people of their constitutional right to not answer questions
and to have an attorney present if they do decide to talk to police
officers. In fact, the Miranda warning is required only if the person
being questioned is in custody.

Deciding Whether to Answer Pre-Arrest
Questions

Whether or not to respond to police questioning generally depends on
the person's possible relationship to criminal activity, the person's
views of his or her civic responsibilities, and the person's past
experiences with the police. If, however, the questioning involves
events that may result in criminal charges against the person being
questioned, the almost universal advice of defense attorneys is to
keep the old mouth tightly shut. Suspects all too frequently
unwittingly reveal information that can later be used as evidence of
their guilt. The right to not incriminate oneself guaranteed by the
Fifth Amendment to the U.S. Constitution is especially powerful in
this situation. A person who has reason to believe that he or she is a
potential suspect should politely decline to answer questions, at least
until after consulting an attorney.

The Right of the Police to Conduct A Stop
and Frisk

A police officer may stop a person in order to question them if the
officer has a "reasonable suspicion" that the person is engaged in
criminal activity. And for self-protection, the officer can at the same
time carry out a limited pat-down search for weapons (a "frisk").
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In two cases decided in the 2000 term, the U.S. Supreme Court
interpreted the "stop and frisk" rule. In one case, the Court ruled that
running away from the police is enough of a reason for the police to

S stop and frisk the defendant. (See You Can Run, But You Can't
Hide.) In another case the Court ruled that an anonymous tip that a
suspect might be armed was insufficient justification for the police to
conduct stop and frisk, absent other facts demonstrating the reliability
of the tip. (Florida v. J.L, No. 98-1993 (March 28, 2000). )

How a Frisk Becomes a Legal Search -- And Possibly
an Arrest

When frisking a person for weapons, the police are
attuned not only to the feel of possible weapons under
clothing, but also to the feel of packaged drugs.
Although a frisk may not turn up a weapon, it may turn
up a suspicious package that the officer knows is
commonly used to carry illegal drugs or some other
illegal substance. This suspicion may turn into sufficient
cause for a more intensive search of the person's
clothing. The lesson here is that a frisk often leads to a
search. And if a search produces an illegal substance, it
may result in an arrest.
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e If you do say anything, what you say can be used against you
in a court of law.
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e You have the right to consult with a lawyer and have that
Jawyer present during any questioning.

e Debt & Bankruptcy
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e If you cannot afford a lawyer, one will be appointed for you if

e Immigration & Green .
you so desire.

Cards

e If you choose to talk to the police officer, you have the right to
stop the interview at any time. (This part of the warning is
usually omitted from the screenplay.)

e Lawsuits & Mediation

e Personal Injury
e Criminal Law

It doesn't matter whether an interrogation occurs in a jail or at the
scene of a crime, on a busy downtown street or the middle of an open
field: If a person is in custody (deprived of his or her freedom of
_action in any significant way), the police must give a Miranda
warning if they want to question the suspect and use the suspect's
answers as evidence at trial. If a person is not in police custody,
however, no Miranda warning is required and anything the person
says can be used at trial if the person is later charged with a crime.
~ - This exception most often comes up when the police stop someone
on the street to question him or her about a recent crime or the person
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blurts out a confession before the police have an opportunity to
deliver the warning.

Consequences of Failure to Provide Miranda
Warning o

As mentioned, without a Miranda warning, nothing a person says in
response to a custodial questioning can be used as evidence against
the person at his or her trial. In addition, under the "fruit of the
poisonous tree" rule, if the police find evidence as a result of an
interrogation that violates the Miranda rule, that evidence is also
inadmissible at trial. For example, if a suspect tells the police where a
weapon is hidden and it turns out that the suspect provided this
information in response to improper questioning, the police will not
be able to use the weapon as evidence unless the police can prove
that they would have found the weapon without the suspect's
statements.

When Police Come Down Too Hard

Information that is voluntarily disclosed to a police officer (after the
person has been properly warned) is generally admissible at trial. The
key word is "voluntary." Police officers are not allowed to use
physical force or psychological coercion to get a suspect to talk to
them. The days of the rubber hose, protracted grilling under bright
lights and severe sleep deprivation are pretty much over. If police
officers obtain information through any of these illegal means, the
prosecutor cannot use the information at trial. In addition, under the
rule known as "the fruit of the poisonous tree," any evidence that the
police obtain as the result of a coerced statement is equally
inadmissible.
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When do the police need a warrant to make
an arrest?

As long as the police have good reason (called "probable cause") to
believe that a crime has been committed and that the person they
want to arrest committed the crime, they can, with just one exception,
make an arrest without asking a judge for a warrant.

The exception? There are few places where the adage "a man's home

is his castle" still applies, and an arrest at home is one of them. The

police must have a warrant to arrest a person at home if the arrest is o
for a nonserious offense-such as a simple assault-and there is no fear

that the person they want to arrest will destroy evidence or cause

harm to the public.

Back to top
How do the police obtain an arrest warrant?

An officer must present sworn evidence to a judge that a crime has
occurred and that the police have probable cause to believe that the
crime was committed by the person they want to arrest. If the judge
agrees, she will issue a warrant. The police are then entitled to seize
the person wherever they can find him.

Back to top

If the police make an illegal arrest, is the
arrested person set free?

No. But if a search of the person or her immediate surroundings is
conducted during the arrest and turns up incriminating evidence, the
evidence may be kept out of the person's trial on the grounds that it is
"fruit of the poisonous tree"-that is, the evidence was found as the
result of an improper arrest. Also, if the illegally arrested person
makes any statements to the police after being arrested, the
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statements may not be used as evidence. This is true whether or not
the arrested person was "read their rights." (See below.)

. Back to top

If I'm arrested, do the police have to "read me
my rights?"

No. However, if they don't read you your rights, they can't use
anything you say as evidence against you at trial. What are these
rights? Popularly known as the Miranda warning (ordered by the U.S.
Supreme Court in Miranda v. Arizona), your rights consist of the
familiar litany invoked by T.V. police immediately upon arresting a
suspect:

e You have the right to remain silent.

o If you do say anything, what you say can be used against you
in a court of law.

o You have the right to consult with a lawyer and have that
lawyer present during any questioning.

o If you cannot afford a lawyer, one will be appointed for you if
you so desire.

o If you choose to talk to the police officer, you have the right to
stop the interview at any time. (This part of the warning 18
usually omitted from the screenplay.)

It doesn't matter whether an interrogation occurs in a jail or at the
scene of a crime, on a busy downtown street or in the middle of an
open field: If you are in custody (deprived of your freedom of action
in any significant way), the police must give a Miranda warning if
they want to question you and use your answers as evidence at trial.
If you are not in police custody, however, no Miranda warning is
required. This exception most often comes up when the police stop
someone on the street to question them about a recent crime and the
person blurts out a confession before the police have an opportunity
to deliver the warning.

Back to top

Will a judge dismiss my case if | was
questioned without a Miranda warning?

No. Many people mistakenly believe that a case will be thrown out of
court if the police fail to give Miranda warnings to the arrested
person. What Miranda actually says is that a warning is necessary if
the police interrogate a suspect and want to use any of her responses
as evidence. If the police fail to give you a Miranda warning, nothing
you say in response to the questioning can be used as evidence to
convict you. In addition, under the "fruit of the poisonous tree" rule,
if the police find evidence as a result of an interrogation that violates
the Miranda rule, that evidence is also inadmissible at trial. For
example, if you tell the police where a weapon is hidden and it turns
out that you gave this information in response to improper
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questioning, the police will not be able to use the weapon as evidence
unless the police can prove that they would have found the weapon
without your statements.

Back to top

What's the best way to assert my right to
remain silent if | am being questioned by the
police?

If you're taken into custody by the police, you don't have to use any
magic words to let police officers know that you want to remain
silent. You can simply say nothing in response to police questions.
Or, after an officer gives you a Miranda warning, you can stop the
questioning by saying something like:

e [ want to talk to an attorney.

e I won't say anything until I talk to an attorney.
e Idon't have anything to say.

e [ don't want to talk to you anymore.

e Iclaim my Miranda rights.

If the police continue to question you after you have asserted your
right to remain silent, they have violated Miranda. As a result,
anything you say after that point -- and any evidence gleaned from
that conversation-will not be admissible at your trial.

Back to top

How heavy handed can the police get when
asking questions?

Information that you voluntarily disclose to a police officer (after you
have been properly warned) is generally admissible at trial. The key
word is "voluntary." Police officers are not allowed to use physical
force or psychological coercion to get you to talk to them. The days
of the rubber hose, protracted grilling under bright lights and severe
sleep deprivation are pretty much over. If police officers obtain
information through any of these illegal means, the information
cannot be used by the prosecutor at trial. In addition, under the rule
known as "the fruit of the poisonous tree," any evidence that the
police obtain as the result of a coerced statement is equally
inadmissible.

Defendants often claim that police officers coerced them into talking.
And it's just as common for police officers to say that the defendants
spoke voluntarily. If the police physically coerce a defendant into
talking, the defendant can support his coercion claims with photos of
marks and bruises. But actual police brutality is unusual, and a
defendant cannot usually offer independent evidence to support his
claims of psychological coercion. Judges, believing that defendants
have a greater motivation to lie than do police officers, usually side
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arrest is complete the moment the suspect is no longer free to walk

e Internet Law away from the arresting police officer. The U.S. Constitution's Fourth
Amendment authorizes arrests only if the police have "probable
cause" to believe that a crime was committed and that the suspect did
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"undesirables" that sometimes occurs in other countries. Some
principles of probable cause are well settled:

l_ i i i - " . -
iriage & Living. o To establish probable cause, police officers must be able to
Together . . R .
. ) point to objective factual circumstances that lead them to
e Caring for Children . . . .
believe that a suspect committed a crime. A police officer

e Divorce & Child Custody

can't establish probable cause by saying something like, "I just
had a hunch that the defendant was a burglar.”

e Debt & Bankruptcy
e Taxes & Audits

o Judges, not police officers, have the last word on whether

e Immigration & Green. probable cause exists. A police officer may be sincere in
eds believing that enough factual information to constitute
probable cause exists. But if a judge examines that same
e Lawsuits & Mediation information and disagrees, then probable cause does not exist -
e Personal Injury - or did not exist, if the question is being decided after the
e Criminal Law arrest occurred.

e Probable cause to arrest may have existed at the time of the
arrest, even if the police later turn out to be wrong. Put
differently, an arrest is valid if it is based on probable cause,
even if the arrested person is innocent. In this situation,
probable cause protects the police against a civil suit for false
arrest if the charges are later dismissed or the defendant is
acquitted at trial.

These principles leave open the most important issue concerning
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e Criminal Law: An probable cause: How much information do police officers need to

Overview convince a judge to issue an arrest warrant or to justify a warrantless
e Criminal Procedure: arrest? In general, probable cause requires more than a "mere

A0 Queniss suspicion" that a suspect committed a crime, but not so much

gsﬁ::i:g withithe information that it proves a suspect guilty beyond a reasonable doubi.
R In the abstract, a firm definition of probable cause is impossible. The
o Crirnirial Defense Fourth Amendment doesn't provide a definition, so it's up to judges

Lawyers and Public to interpret the meaning of probable cause on a case-by-case basis,

Defenders taking into account:

e Understanding Plea
Bargaining: How Most
Criminal Cases are

e Lie Detectors, Drug

o what the judge thinks the Fourth Amendment's drafters meant
Settled by the term probable cause

Tests and Other e previous judges' interpretations in similar fact situations, and

Scientific Evidence

e Trials, Sentencing,
Punishment and

o the judge's views about police rights v. defendants' rights.

Appeals
® Cars & Tickets Judges help to define the meaning of probable cause each time they
issue a warrant or decide a case in which the issue arises.
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